#fF-641 8/6/82
Memorandum 82-104

Subject: Study F-641 Community Property (Limitations on Disposition)

At the May 1982 Meeting the Commission reviewed the law relating to
disposition of community property by either spouse alone in response to

Mitchell v, American Reserve Ins. Co,, 110 Cal. App.3d 220, 167 Cal.

Rptr. 760 (1980), which held that an encumbrance of the community prop-
erty family home by the husband during marriage is effective as to the
husband's interest in the community property. The Commission came to
the following general conclusions:

(1) Either spouse should generally be able to dispose of community
real or personal property, subject to the duty of good faith.

(2) Where there are title papers in the name of a spouse, that
spouse must join in the disposition.

(3) Both spouses must join in a gift of community real or personal
property, but one spouse alone may make a personal property gift if it
is usual or moderate.

(4) Both spouses must join in a disposition of the community real
or personal property family dwelling.

(5) Both spouses must join in an encumbrance {other than a purchase
money encumbrance) of household goods. [This was a previous Commission
decision].

Attached to this memorandum is a staff draft of a tentative recom-
mendation that embodies these decisions. There are a few points worth
noting about the draft.

Scope of draft. This is a limited draft, dealing with existing

restrictions on the disposition of community property. As part of its
management and control study the Commission is considering other pos-—
sible restrictions, such as joinder required for disposition of a commu-
nity property business or change in benefits or beneficiaries under
insurance policies and pension plans. These other restrictions are not
the subject of this draft and it does not purport to be a comprehensive
treatment of management and control.

§ 5125.130. Duty of good faith. The last time the Commission
considered the duty of "good faith', the Commission attempted to give

the words some concrete definition by drawing language from the then
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current draft of the the Uniform Marital Property Act: the duty of good
faith includes "the obligation to act in a manner which a spouse reason-
ably believes to be in or not opposed to the best interests of the
family." The now current draft of the Uniform Act omits this language;
accordingly, the staff draft does likewise.

§ 5125.220. Person in whose name title stands must join. With the

deletion of the requirement that both spouses join in a disposition of
community real property, it is neceasary that a spouse who seeks protec-
tion against mismangement by the other spouse have some other quick and
inexpensive means of obtaining protection. The staff draft attempts to
provide such a means by allowing the spouse to record a declaration of
interest in the property. The effect of the declaration is that the
spouse's joinder is required for any transaction affecting the property.
1f the declaration is erroneous the other spouse can have the cloud
removed; slander of title remedies are also available.

§ 5125.250. Encumbrance of household goods. The decision to delete

the current requirement of written consent by a spouse to disposition of
community property household goods is based on a recommendation by
Professor Bruch. The spouses now have equal management and control and
are capable of taking care of household goods, if they are capable of
taking care of anything. The written consent requirement makes it
dangerous for a bona fide purchaser to buy items in shops. The written
consent requirement is unrealistic in an era of garage sales.

Professor Paul Goda has written to the staff {(see Exhibit 1) ex-
pressing his disagreement with this change in the law:

You propose the change because of garage sales. But you
forget the poor in whose situation one would most likely have the
unwanted sale or disposition of even minor items of apparel. The
elimination of the protection against sale and conveyance of house-
hold furnishings and personal effects may be legitimate for the
middle class and for garage sales but I think the elimination will
hurt the poor. I can agree with eliminating the need for written
consent in this situation to meet the problems of protecting bona
fide purchasers since I presume ¥ou are casting the onus of proof
on the spouse who seeks to avoid the transaction.

Professor Goda suggests that dispositions of household goods be treated
the same as gifts of personal property--consent is required except that
_either spouse alone may make a disposition that is usual or moderate

under the circumstances of the case. This treatment makes some sense to

the staff--it would not invalidate dispositions of individual items but
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would invalidate a large transfer. If this suggestion is adopted, oral
as well as written consent should be acceptable, as well as implied
consent; estoppel should also be recognized.

§ 5125.260. Avoiding and setting aside disposition. In response

to the Mitchell case the staff draft makes clear that a disposition in
violation of the statutory limitations is voidable during marriage in
its entirety and not merely as to the interest of the non-joining or
non-consenting spouse. To enhance security of transactions the staff
draft also makes clear that a disposition in violation of the limita-
tions is voidable rather than void {(existing law is to the same effect,
with the exception of one case) and imposes a statutory limitation
period for setting aside the disposition. After termination of marriage
the general rule is that the disposition can be set aside only as to the
interest of the non-joining or non-consenting spouse. But the staff
draft permits the court to set the whole property aside in an appropri-
ate case. The staff draft also makes clear the equitable authority of
the court in dealing with a disposition to require restitution or permit
recovery of the value of the property rather than the property itself or

to impose such other terms as may be proper in the particular case.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary



Memo 82-104 : Study F-641
Exhibit 1

LOYOLA HIGH SCHOOL

JESUIT COLLEGE PREPARATORY

June 21, 1482

Mr. John Deloully

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Room D=2
Palo Alto, California 94306

Dear John:

T write from Loyola High School since 1 am teaching at Loyola Law
School this summer.

Thank you for the copy of the Tentative Recommendation relating to -
Non-Probate Transfers. 1 have no difficulties with it and only
observe that it tries to deal with the joint tenancy proolen

by shifting the burden of proof. As I observed in my last letter
to you, I think joint tenancy should te eliminated between

spouses but the shift of presumptions in proposed Pr¢ 6305 may
solve most of the problems.

The main purpose of my writing, however, is to discuss Study F-600,
Memorandum &2-59: Community Froperty (the Mitchell Case--Reguirement
of Joinder to Transfer or Encumber Real PropertyJ. igu have three
main purposes:

1. To deal with Mitchell and joiader problems with regard to
community real property.

II. To give a bit more leeway in giving community personal
property because of certain minor problems.

TII. To deal with presumptions in CC 5110,

I agree with the first purpose, althoughh I disagree with the
reasoning and the solution. 1 agree with the second purpose and
with most of the solution. I agree with the third purpose and
sclution with a caveat.

I.

As to the first purpose, "To deal with Mitchell and joinder problems
with regard to community real property,'" I disagree with your
reasoning and solution.

1 certainly agree that there are problems. And I do not thing

that the problems are new Ones. The notion that community property
might be divisible before death was stated in inarticulate fashion
before Mitchell as the courts were trying to figure out what the
limitations of gift-giving mmant.

For exampie, in Fratzel v. Tretzer 215 Oal 556 at 531, It i stated:

b

4 deed to conmunity property, executed without the wiie's consent,
while ineffective as to her interest is valid and binding as to the
husband's interest.
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Darcie v, Patferson 176 Cal 71% at 719 had the same notion earlier

in saying the wife could not recover the whole of the property

during marriage because the conveyance was binding on the husband, although
she could recover ¥ after death. Britton v. Hamasell allowed

recovery of the whole of t he uroperty during life and seemingly

changed the rationale as well, suggesting that the gift could be

made when it was quasi-testamentary but otherwise during life,

it was voidable in entirety.

I think that what these earlier cases did was to set the pattern for
a kind of half-disposition of coamunity real property during life
in Mitchell. The rationales were never made clear in earlier cases
and they were misapplied in variocus cases up to the present. When
you state on . 1 of Memo 82-59 that "Thne Mitchell ¢ase represents
a marked shift in California law," it seems tu me that what is

really happening is the illogical extension of earlier preaises which
'~ were only partially thought through.

And I think that your reasoning that one can dispose of his or her
own interest in community property is a c¢ontradiction in terms

if it leaves the other s:.ouse his or her own interest in community
property. I don't think that one can talk about his or her own
interest in this way. If there is equgl mgnagement and control of
the property, one should be able to dispose of all the prorerty,
barring joinder for a moment. If, as you suggest, one siouse gets
rid of his or her own interest, then the remaining interest is still
subject to egugl management and control. The Britton v. Hamzell
rationale of the continuum of transactions is still good unless you
allow single management and control of the community real property
to the siouse whose interest was not transferred.

The paradox is compounded by the joinder requirement. 11 personally
think that Gantner v. Johnson 274 CA2d 869 is wrong insofar as it
allows the vendors to ret ain more than what would have put them

in the position that they would have been in had the contract been
carried out. The way the court allowed that retention was based

on the logical extreme of allowing the husband to transfer his
interest without joinder of the wife.

To be perfectly frank, I do not understand Mitchell at all.
It seems to me that the case did not address the real issue.
The real issue should be whether the policy of the joinder
reguirement of CC 5127 is to protect a bona fide purchaser
or to protect the oiher spouse. BPRBritton v. Hammell, despite
your attempts to demolish it, is correct in its reasoning

as far as gifts are concerned. The real provlems arise when
realty is transferred for considerztion without joinder.

Although Mark v. Title Guarantee 122 CA 301 decided an issue

with regard to pre-1927 property, I think that that is irrelevant
and that the decision was logical in that it allowed the wife to
recover all the gproperty if she repaid the bona fide purchaser.

Tne decision was lominz]l hecawse 3t wliowed priovizy Lo the bona

fide purch.ger aad mnde genna of the [sinder provision byallowing
recovery in entirety to the wife who had not joined, upon restitution
to the bona fide purchaser.

Mitchell is an illogical straddle and you accept its basis except



for the fumily home. It seems to me that a distinction should be
clearly drawn as ta whether a transaction is void or voidable

and a decision made as to what policy element is paramount.

If there is non-joinder in the case of a family home, allow

recovery as in thecase of furnishings of the home because the

transaction should be void. If there is non-jeinder# in the case

of other real projperty, allow recovery only uyon restitution of

the consideration. I think that this distinction makes more

sense and is more specific than your own suggestions. Thus,

on the bottom of p. 7 of kemo 82-59, change proposed CC 5127d as follows:

(1) If both spouses do not join in a transaction that affects
a family dwelling which is community real property, the
transaction is void.

{2) If both spouses do not join in a transaction that affects
community property otler thau. tue Tamily dwelling and
record title to the community real property does not
reveal the community character of the real property or the
existence of the marriage relation, the transaction is
valid insofar as it relates to the interests of both
spouses if made with a person in good faith without
knowledge of the community character of the real property
or the existence of the marriage relation, unless an
action to avoid the transaction is comuenced within one
year after the recordation of the transaction in the
office of the recorder of the county in which the real
property is situated. If such action is brought within
one year after recordation or if there is no recordation,
the property may be recovered upon rayment of the
consideration paid for it.

I have phrased subsection {1) the way I have because you do not
say in your suggestion what should happen to such property. Your
criticisms of Mr. Elmore's letter are correct in that his '
suggestions are indefinite but so are yours with respect to

the family home. I take it that you want the same result as
Dynan v. Gallinat:ii for personal rroverty. it is strong stutff.

I have phrased subsect ion {2) the way I have be€ause I think the
combined variables of ejual management and control and joinder needed
to transmit community real property lead to a surd if one spouse

can transmit his or her half. I base my suggestion on Mark v.

Title Guarantee,

II.

As to the second purpose, "Po give a bit more leeway in giving comaunity
personal property because of certain minor rroblems,y I stated that I
agreed with your purpose and with most of the solutiocn. '

I must say that I disagree with the rationale on p. 1 of Exhibit 1,
1st Supp. to Memo 82-~59. Or rather, I think that there is an
additional rationale which should be considered. It seems to me

that maior gifts during the lifet’me of the srtouses should be a Jjoint

ousas, T ooar arree fasu o sthe erisinsl ralionsle

endeavor by Luie s
may have beeh nezative azzinsi Lhe masuana's power, and that tosay
it is nepative against the power of both spouses, but there should
also be a positive rationale that major gifts should be from bath
5pouses.




I specifically disagree in your proposed limitation of CC 5125¢ t»o
encumbrznces. You propose the change because of garase szles. But you
forget the poor in whose situation one would most likely have the
unwanted sale or disposition of even minor items of apparsiel.

The elimination of the protection against sale and conveyance of
household furnishings and jpersonal efifects may be legitimate for

the middle class and for garage sales but I think t:e elimination
will hurt the roor. I can agree with elimirating the neeu for
written consent in this situation to meet the rroblems of _rotecting
bona fide purchasers since I presume you are casting the onus of
proof on the s,.ouse who seeks fo avoid the transaction.

Thus, T would suggest combining your suggestion from CC 55125b2 on
usual and moderate transactions as being allowable and amend
proposed CC 5125¢ to states

{(¢c) Both spouses must join in the sale or conveyance of
community personal property used as the family dwelling,
furniture, furnishings, or fittin:sgs of the home, or the
clothing or wearing apparel of the other spouse or
minor ¢hildren which is more than usual or moderate,
taking inte consideration the circumstances of the
case, or in a transfer of or creation... {remainder as
in your version)

I presume that transactions prohibited by thissection would still
be void under the rule of Dyhan v. Galliratti.

III.

A5 to your purpose "To deal with zresumptions in CC 5100," in
the Second Supplement to Memo 82-59, I agree. Although it will
throw out a good part of my covurse in Comnmunity Property, it
does what Prof. Bruch and you have set out to do, simplify the
" law and proof of comamunity property.

Let me add a caveat. In your comment on the top of p. 6 of the

Second Suprlement, you indicate that "The yrovisd@ons of Section

5110 relating to a single family residence held in joint tenancy

are superseded by Section " Why wouldn't your proiosed

' 5110b take care of this in the same way that proposed PrC 5305
Paul J. Goda, S.

does?
Good luCKeeesrs
e J %{% /f
7 \
Professor of Lap
University of S5&nta Clara




#F-600 7/22/82
STAFF DRAFT

TENTATIVE RECOMMENDATION

relating to
DISPOSITION OF COMMUNITY PROPERTY

In 1975 California commenced a system of equal management and
control of community property by spousea.l Under this system, either
spouse may manage and control the community property,2 subject to a
duty of good faith to the other spouse3 and subject to a number of
limitations on the ability of the spouse to control specific types of
community property4 or to dispose of specific types of community prop-
erty. This recommendation proposes clarifications of the community
property law to implement the state policy of equal management and

control with regard to disposition of community property.5

Real Property

Section 5127 requires joinder of both spouses for a disposition of
community real property. This limitation on the right of either spouse
to manage and control the community property was originally enacted in

1917 as a protection of the wife against the husband's then unilateral

managerial powers.1

1. 1973 Cal, Stats., ch. 987, 1901, operative January 1, 1975. See
Prager, The Persistence of Separate Property Concepts in California's
Community Property System, 1849-1974, 24 U.C.L.A. L. Rev. 1 (1976).

2. Civ. Code §§ 5125 (personal property) and 5127 (real property).
3. See discussion under "Duty of Good Faith," below.

4, See, e.g., Civil Code § 5125(d) (community property business operated
or manaped by spouse); Fin. Code § 851 (community property bank
account in name of spouse); Prob., Code § 3051 (where spouse has
conservator).

3. This is one aspect of the Law Revision Commission's general study
of community property. As the Commission completes its work on
management and control of community property the Commission may
make additional recommendations relating to disposition.

1. 1917 Cal, Stats., ch. 583, § 2; see Prager, The Persistence of
Separate Property Concepts in California's Community Property
System, 1849-1975, 24 U.C.L.A. L. Rev. 1, 53-56 (1976).




One effect of the joilnder requirement is that title to both sepa-
rate and community real property disposed of by a married person is
clouded unless both spouses join in the disposition.2 The existing
statute attempts to mitigate this problem by providing that if community
property stands of record in the name of one spouse, a disposition of
the property by that spouse alone is presumed valid as to a bona fide
purchaser and an action to avoid the disposition must be commenced
within one year after the disposition is recorded.3 However, the statu-
tory presumption is of questionable utility in clearing land titles.4

The absolute limitation on disposition of community real property
without the joinder of both spouses, in addition to causing title prob-
lems, is unnecessarily restrictive. Either spouse now has general
authority to unilaterally dispose of community personal property,5 which
may be of substantially greater value than community real property. The
broad protection of the 1917 statute is no longer as important as it
once was, now that each spouse has management and control of the com—
munity real property and can take action to protect against mismanage-
ment by the other spouse, and now that each spouse is governed by the
duty of good faith management.6

However, the joinder requirement does provide important protection?

in a number of special situations:

2. E. Washburn, 1 Ogden's Revised California Real Property Law § 8.28A
(Cal. Cont. Ed. Bar 1982 Supp.); P. Basye, Clearing Land Titles
§ 60 (2d ed. 1970},

3. Civil Code § 5127.
4, Tt is unclear whether the presumption is conclusive or rebuttable.

Compare Rice v. McCarthy, 73 Cal. App. 655, 239 P. 56 (1925) (pre-
sumption conclusive) with Mark v. Title Guaranty & Trust Co., 122

Cal. App. 301, 9 P. 2d 839 (1932). See discussions in Marsh, Property

Ownership During Marriage, 1 The California Family Lawyer § 4.34
(Cal. Cont. Ed. Bar 1961) and H. Miller & M. Starr, 2 Current Law
of California Real Estate § 13:31 (rev. 1977).

5. Civil Code § 5125(a).

6. Civil Code § 5125(e}.

7. Prager, The Persistence of Separate Property Concepts in California’s

Community PropergXVSIstem, 1849-1975, 24 U.C.L.A. L. Rev. 1, 80
(1976).




(1) Disposition of real property family dwelling. The family home

is of particular importance to both spouses and is properly subject to
joint control by the spouses. California law expressly requires joint
action for disposition of the community personal property Family home
despite the general rule that either alone may dispose of community
personal property.8 The same rule should continue to apply to the
community real property family home.9

(2) Gifts of real property. A gift is unique among the varieties

of disposition of community property in that it ylelds no assets or
tangible benefits for the community and tends to deplete the community.
Although it is desirable to permit either spouse alone to make a moder-
ate or reasonable gift of community progerty,lo it is improbable because
of the intrinsic value of real property that a gift of real property
would be considered moderate or reasomable, For this reason joinder of
both spouses should be required for a gift of community real property,
regardless of value, This will enable the parties to follow a clear and
simple rule and will aveoid the occasion to litigate whether a particular
gift of community real property is moderate or reasonable.

(3) Real property title records. Where record title to community

real property stands in the name of either or both spouses, the law
should make clear that each spouse in whose name record title stands
must join Iin a transaction affecting the property., This will enable
reliance by the parties on the public record system and facilitate clear
land titles; it will also codify existing practice, TFor protection of a

spouse against mismanagement by the other spouse, a spouse should be

8. Civil Code § 5125(c), as amended 1982 Cal. Stats., ch. 497, § 23,
operative July 1, 1983,

9. This is particularly important in light of the repeal of the declared

homestead law, under which a spouse could protect against disposition

of the family home. See Civil Code § 1242, repealed by 1982 Cal.
Stats., ch. 497, § 8, operative July 1, 1983. The repeal of the
declared homestead law was predicated in part on the general rule
that disposition of community real property requires joinder of

both spouses. Tentative Recommendation proposing the Enforcement
of Judgments Law, 15 Cal. L. Revision Comm'n Reports 2095 (1980).

10. See discussion under "Gifts of personal property,” below.



permitted to have his or her name added to the record title to community
property.ll

Pergsonal Property

The general rule is that either spouse has absolute power of dispo-
sition over community personal property.1 This rule has generally
worked well in practice. It is subject to a number of qualificatioms,

however, that need refinement:

(1) Gifts of personal property., Prior to 1891 California followed

the Spanish rule that a manager spouse may without consent of the other
make reasonable gifts of community property.2 In 1891 the law was
revised to require the written consent of the wife to a gift by the
husband. The 1891 anti-gift statute3 bacame necessary because at that
time the husband was considered the sole owner of community property,
the wife's interest in the community property being a mere expectancy,
and the wife needed the ability to protect the community property from
depletion by gifts of the husband.4

The reasoning upon which the anti-gift legislation was based 1s no
longer applicable. Both spouses own the community property in equal
shares,5 and each may protect the property from dissipation by the
other.6 Moreover, tips given waiters, waitresses, and others, offerings

given at church, United Fund contributions, and other gifts are routinely

11. See Bruch, Management Powers and Duties Under California's Community
Property Laws 85 (1980).

1. Civil Code § 5125(a).
2. See, e.g., Lord v. Hough, 43 Cal. 581 {(1872}.

3. The statute is now codified as Civil Code Section 5125(b) and is
applicable to gifts of community persomal property by either spouse.

4, See discussion in W. Reppy, Community Property in Califormia 191
(1980); Prager The Persistence of Separate Property Concepts in
California's Community Property System, 1849-1975, 24 U.C.L.A. 1.
Rev, 1, 49-52 (1976).

5. Civil Code § 5105 (interests of husband and wife during marriage
are present, existing, and equal).

6. Cf. Civil Code § 5125 (either spouse has management and control of
community personal property).



made without thought of written consent by the other spouse. If a case
were to arise involving such a gift the courts would undoubtedly find a
ground to validate the gift, through ratification, waiver, implied
consent, or other means.7 The law should clearly state the traditiomal
community property rule that a spouse may make a gift of the community
property without the written consent of the other spouse 1f the gift is
usual or moderate in the circumstances of the particular marriage.8

(2) Household furnishings and personal effects. Section 5125(c) of

the Civil Code precludes a spouse from selling, conveying, or encumber—
ing the furniture, furnishings, or fittings of the home, or the clothing
or wearing apparel of the other spouse or minor children that is commu-
nity personal property, without the written consent of the other spouse.
Like the other statutory limitations on the ability of a spouse to
unilaterally dispose of community property, this provision had its
origins in a time when the husband had management and control of the
community property and the wife needed some protection against misman—
agement.9

The written counsent requirement for sale or conveyance of household
furnishings and personal effects is unrealistic in an era of garage
sales; 1t is unlikely that written comsent will be sought for a sale of
used furniture or clothing. The statute that requires written consent
in effect permits a spouse to seek relief from a transfer of community
personal property in nearly every case. Broadly applied, the statute
would make it dangerous for a buyer to purchase any furniture or wearing
apparel in a warehouse or shop without inquiring into marital status and
authority.10 This problem is compounded by the fact that a transfer
without the written consent of the other spouse is vold and not merely

voidable. The result is that either spouse can rescind {possibly

7. See discussion in Bruch, Management Powers and Duties Under a
California's Community Property Laws 18-19 (1980).

8. The requirement of written consent should likewise be inapplicable
to a gift of community property between the spouses.

9. Prager, The Persistence of Separate Property Concepts in California's
Community Property System, 1849-1975, 25 U.C.L.A. L. Rev, 1, 52-53
(1976).

10. 7 B. Witkin, Summary of California Law, Community Property § 68
(8th ed. 1974).




without the need to make restitution) and the transfer is not eifective
as to the transferor's interest even after the marriage has terminated
by dissolution or death.11

The limitation on dispesal of household furnishings and personal
effects is unnecessary. Each spouse now has management and control of
the community personal property and both should be able to protect their
interests. This is particularly true in the case of household furni-
shings and personal effects—-the very items to which the spouses are
closest and with which they are most familiar. If one spouse mismanages
property of this type, the general duty of good faith should be suffi-
cient to protect the other spouse.

The one statutory protection that should be retained is the re-
quirement of joinder for an encumbrance {(other than a purchase money
encumbrance) of household furnishings. Such a requirement would not
affect peoples’ ordinary dealing with property and would protect the
innocent spouse from a harmful transaction that could occur without the
knowledge of the inmocent spouse.

(3) Documentary evidence of title to persomal property. Title to

community personal property may be evidenced by documents such as stock
certificates or automobile registrations. Where this is the case, the
spouse or spouses whose names are on the title documents should join im
a transaction affecting the property, notwithstanding the general rule
that either spouse alone has absolute power of disposition. This will
codify existing practice.

Setting Aside a Disposition of Property

Despite the language of Civil Code Section 5127 that both spouses
"must join" in & transaction involving community real property, this
requirement has not been held to invalidate a transaction except during
marriage, when it can be avolded by the nonjoining spouse. Thus, during
marriage the wife can set aside the husband's conveyance of community

real property in toto.1 After termination of marriage by dissolution or

11, Dynan v. Gallinatti, 87 Cal. App.2d 553, 197 P.2d 391 (1948);
W. Reppy, Community Property in California 197 (1980).

12. Civil Code § 5125(e).

1. E.g., Britton v. Hammell, 4 Cal.2zd 690, 52 P.2d 221 {1935); but see
Mitchell v. American Reserve Insurance Co., 110 Cal. App.3d 220,
167 Cal. Rptr. 760 (1980) (setting aside disposition of non-joining
spouse's interest in family home during marriage).
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death the wife can set aside the husband's conveyance of community real
property only as to her one-half interest.2 The same rules apply to
transactions involving community personal property, to transactions
involving gifts, and to transactions made for consideration, even though
different statutes are involved in each of these situations.3

The reasons for these rules are deeply rooted im the history of
California community property law. From the beginning of the California
community property system in 1849, the husband had the exclusive manage-
ment and control of the community property and was considered to be the
true owner of the property; the wife's interest was a "mere expectancy"
to be realized only if she survived the termination of the marriage by
death of her husband or by dissolution of marriage.4 The history of
California community property can be viewed as an evolution from this
position towards one of equality of the spouses, the major landmarks
being the 1927 legislation declaring ownership of community property by
the spouses as "present, existing and equal“5 and the 1975 legislation

giving either spouse the management and control of community property.6

2. E.g., Pretzer v. Pretger, 215 Cal. 659, 12 P.2d 429 (1932) {disso—-
lution); Dargie v. Patterson, 176 Cal, 714, 169 Pac. 360 {(1917)
(death); Trimble v. Trimble, 219 Cal. 340, 26 P.2d 477 (1933)
{death).

3. Civil Code § 5125; e.g., Lynn v. Herman, 72 Cal. App.2d 614, 165
P.2d 54 (1946) (gift of personal property, wife recovers all during
marriage); Mathews v. Hamburger, 36 Cal. App.2d 182, 97 P.2d 465
{1939) (transfer of personal property for consideration, wife
recovers all during marriage); Ballinger v. Ballinger, 9 Cal.2d
330, 70 P.2d 629 (1937) (gift of personal property, wife recovers
one-half after death of husband); Gantner v. Johnson, 274 Cal.
App.2d 869, 79 Cal. Rptr. 381 (1969) (tramsfer of real and personal
property for consideration, wife recovers one-half after death of
husband); but see Dynan v, Gallinatti, 87 Cal. App.2d 553, 197 P.2d
391 (1948) {encumbrance of personal property, wife recovers all
after death of husband). For a discussion of the cases, see Schwartz,
Gifts of Community Property: Need for Wife's Consent, 11 U.C.L.A.
L. Rev, 26 (1963).

4, Van Maren v, Johnson, 15 Cal. 311 (1860).
5. Now Civil Code Section 5105,
6. Civil Code Sections 5125 and 5127. This history is chronicled in

Prager, The Persistence of Separate Property Concepts in California'’s
Community Property System, 1849-1975, 24 U.C.L.A. L. Rev. 1 (1976).




Within this broad progressilon of the law a serles of smaller steps were
taken to protect the interest of the wife from erosion by acts of the
husband,7 among them:

1891 Husband prohibited from making a gift of community property

without wife's consent,

1901 Husband prohibited from encumbering or selling household

furnishings without wife's written consent.

1917 Wife must join in any instrument whereby community realty is

encumbered or conveyed.

In the historical context it is clear why the courts have inter-
preted these apparent blanket requirements to provide that the wife may,
during marriage, recover all community property conveyed in violation of
the statutes but after termination of marriage by death or dissolution
may recover only her one-half interest.8 Since the husband was the
manager and contreoller, any coaveyance he made was effective to bind his
interest; the transaction was not void but only voldable by the non-
joining wife., The husband has testamentary power over ome-half the
community property and 1s entitled to his share of the community prop-
erty at dissolution of marriage; therefore, the husband’s death or the
dissolution of marriage has the effect of ratifying or validating the

husband's transaction. The wife can thereafter recover only her one-

half interest in the property.

7. See Reppy, Retroactivity of the 1975 California Community Property
Reforms, 48 So. Cal. L. Rev., 977, 1053 (1975).

8. Britton v, Hammell, 4 Cal.2d 690, 52 P.2d 221 (1935), states four
reasons for this rule:

{1} If only one~half were recovered and that half were con-
sidered community property, the husband would retain contrecl and
could repeat his actions until a miniscule amount was left.

(2) If only one-half were recovered amd that half were consi-
dered separate property of the wife, this would amount to a parti-
tion of the community during marriage by arbitrary act of the
husband, contrary to public policy that allows division of the
community only at termination of the marriage by dissolution or
death or during marriage with the consent of both spouses.

(3) The cases allowing the wife to recover only one-half are
based on the right of the husband to testamentary disposition of
half, hence gifts before death are will substitutes; this reasoning
does not apply in an ongoing marriage.

(4) If the wife could not recover the whole property during
marriage the husband could impair the wife's right to receive a
larger share of the community property at dissolution in case of
adultery or extreme cruelty of the husband.
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The same basic principles should apply In an era of equal manage-
ment and control tc those few special types of dispositions for which
joilnder or consent 1s required. Because of the nature of the disposi-
tions for which joinder or comsent is required, there will be few bona
fide purchasers affected. However, the law should make clear that a
transaction in vioclation of a joinder or consent requirement is wvoid-
able.9 To give some assurance of transactional security, an action by a
spouse to aveid a transaction for failure of joinder or consent should
be limited to one year after the spouse had notice of the tramsaction or
three years after the transaction was made, whichever occurs first.10
If the transaction is set aside during marriage, it should be set aside
as to the interests of both spouses.l1 If the transaction is set aside
after termination of marriage by dissolution or separation or by death,
it should ordinarily be set aside only as to the interest of the spouse
who did not join in or consent to the transaction. However, the court
should have discretion to set aside the transaction as to all interests
in special circumstances, such as where it is desirable to award the
family home to the spouse who has custody of the children or as a pro=-
bate homestead, In any case, the court should have autheority to fashion
an approprlate order that may, for example, require restitution for the
person to whom the transaction was made or provide for recovery of the

value of the property rather than the prcnperty.l2

9. This codifies general California law and overrules the contrary
case of Dynan v. Gallinatti, 87 Cal. App.2d 553, 197 P.3d 391
{1948) (disposition void rather than voidable). Codification of
the action to avoid a transaction would not affect the equitable
nature of the action, and equitable defenses such as estoppel would
still be recognized. See, e.g., Mark v. Title Guarantee & Trust
Co., 122 Ccal. App. 301, 9 P.2d 839 (1932).

10. This limitation period is drawn from Section 5(g) of the Uniform
Marital Property Act [July/August 1982 draft]. The limitation
period is comsistent with existing law. See Civil Code Section
5127 (one year for action to aveid a disposition of real property);
Code Civ. Proc. § 338 (three years for recovery of personal property).

11, This codifies general California law and overrules the contrary
case of Mitchell v. American Reserve Ins. Co., 110 Cal. App.3d 220,
167 Cal. Rptr. 760 (1980) (setting aside disposition of non-joining
spouse's interest in family home during marriage).

12. Setting aside the disposition should not be the exclusive remedy
for a disposition made without the joinder or consent of a spouse.
It may be proper in a dissolution case, for example, simply to
allow one spouse an offset out of the share of the other spouse for
the value of the property disposed of.
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Duty of Good Faith

A major limitation on the freedom of either spouse to manage and
control community property and on the spouse's power of disposition is
the duty of each spouse to act in good faith with respect to the other
spouse in the management and control of the community property.1 Prior
to adoption in 1975 of equal management and control and the correspond-
ing duty of good faith, California law analogized the management duties
between spouses to the law governing the relations of fiduciaries or
partners.z

The duty of good faith is more appropriate to California's current
scheme of equal management and contrcl than the fiduciary standards
applicable before 1975, when the husband had sole management and control
of the community property. Since either spouse may now manage and
control the community assets, the good faith standard that the spouse
have no fraudulent intent supersedes the oldetr staudards.3

The proposed law continues without change the duty of good faith.
This codifies pre~1975 law to the extent the prior law precluded a
spouse managing and controlling community property from obtaining an
unfair advantage over the other spouse.4 But it does not impose a
fiduciary standard that the spouse be as prudent as a trustee or keep

complete and accurate records of income received and disbursed.5

1. Civil Code § 5125(e).

2. Bruch, Management Powers and Duties Under California's Community
Property Laws 14-15 (1980).

3. Reppy, Retroactivity of the 1975 California Community Property
Reforms, 48 S. Cal, L. Rev. 977, 1013-1022 (1975); Comment, Toward
True Equality: Reforms in California’s Community Property Law, 5
Golden Gate L. Rev. 407 (1975); Comment, California's New Community
Property Law--Its Effect on Interspousal Mismanagement Litigation,
5 Pac. L.J. 723 (1274).

4. See, e.g., Weinberg v. Weinberg, 67 Cal.2d 557, 63 Cal., Rptr. 13,
432 P.2d 709 (1967) (duty not to take unfair advantage); Val v.
Bank of America, 56 Cal.2d 329, 15 Cal. Rptr. 71, 364 P.2d 247
(1961) (duty to account during property settlement negotiatioms);
Fields v. Michael, 91 Cal. App.2d 443, 205 P.2d 402 (1949) (duty
not to fraudulently dispose of community property); Provost v.
Provost, 102 Cal. App. 775, 283 P. 842 (1929) (duty not to appropri-~
ate funds for improvement of separate property).

5. See Williams v. Williams, 14 Cal. App.3d 560, 92 Cal. Rptr. 385
(1971) (dictum).
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Civil Code § 5106

The Commisslon's recommendations would be effectuated by enactment

of the following wmeasure.

An act to amend Sections 5106 and 5113.5 of, to add Chapter 4
{commencing with Sectiom 5125.110) to Title 8 of Part 5> of Division 4
of, and to repeal Sections 5125, 5127, and 5128 of, the Civil Code, to
amend Section 420 of the Corporations Code, and to amend Sections 3071,
3072, and 3073 of the Probate Code, relating to community property.

The people of the State of California do enact as follows:

368/243
Civil Code § 5106 {amended)
SECTION 1, Section 5106 of the Civil Code is amended to read:
5106. <+a¥ Notwithstanding the provisions of Section 5105 and
53257 whemever Chapter 4 (commencing with Section 5125.110):

{(a) Whenever payment or refund is made to a participant or his

beneficiary or estate pursuant to a written employee benefit plan gove
erned by the Employee Retirement Income Security Act of 1974 (P.L. 93-
406), as amended, such payment or refund shall fully discharge the
emp loyer and any administrator, fiduclary or insurance company making
such payment or refund from all adverse claims thereto unless, before
such payment or refund is made, the administrator of such plan has
received at its principal place of business within this state, written
notice by or on behalf of some other person that such other person
claims to be entitled to such payment or refund or some part thereof,
Nothing contained in this section shall affect any claim or right to any
such payment or refund or part thereof as between all persons other than
the employer and the fiduciary or insurance company making such payment
or refund. The terms "participant", "beneficiary", "employee benefit
plan”, "employer", "fiduciary" and "administrator" shall have the same
meaning as provided in Sectiom 3 of the Employee Retirement Income
Security Act of 1974 (P.L. 93-406), as amended.

(b) Netwithatanding the provisions ef Heetions 5105 and 51255
whenever Whenever payment or refund is made to an employee, former

employee or his beneficiary or estate pursuant to a written retirement,
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§ 5113.5

death or other emplovee benefit plan or savings plan, other than a plan
governed by the Employee Retirement Income Security Act of 1974 (P.L.
93-406), as amended, such payment or refumnd shall fully discharge the
emp lover and any trustee or insurance company making such payment or
refund from all adverse claims thereto unless, before such payment or
refund is made, the employer or former employer has received at its
prinecipal place of business within this state, written notice by or on
behalf of some other person that such other person claims to be entitled
to such payment or refund or some part thereof. Nothing contained in
this section shall affect any claim or right to any such payment or
refund or part thereof as between all persons other than the employer

and the trustee or insurance company making such payment or refund.

Comment. Section 5106 is amended to correct a section reference.

37022
Civil Code § 5113.5 (amended)
SEC. 2. Section 5113.5 of the Civil Code is amended to read:

5113.5. Where community property, before or after the effective
date of this section, is transferred by the husband and wife to a trust,
regardless of the identity of the trustee, which trust originally or as
amended prior or subsequent to such transfer (a) is revocable in whole
or in part during their joint lives, (b) provides that the property
after transfer to the trust shall remain community property and any
withdrawal therefrom shall be their community property, {c} pgrants the
trustee during their joint lives powers no more extensive than those
possessed by a husband or wife under Seetiens 5325 and 5327 Chapter 4
(commencing with Section 5125.110) , and (d) is subject to amendment or

alteration during their joint lifetime upon their joint consent, the
property so transferred to such trust, and the interests of the spouses
in such trust, shall be community property during the continuance of the
marriage, unless the trust otherwise expressly provides. Nothing in
this section shall be deemed to affect community property which, before
or after the effective date of this section, is transferred in a manner
other than as described in this section or to a trust containing dif-
ferent provisions than those set forth in this section; nor shall this

section be construed to prohibit the trustee from conveying any trust
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§ 5125

property, real or personal, in accordance with the provisions of the
trust without the consent of the husband or wife unless the trust ex-

pressly requires the consent of one or both spouses,

Comment. Sectiom 5113.5 15 amended to correct a section reference.

5380 N/Z
Civil Code § 5125 {repealed)
SEC. 3. Section 5125 of the Civil Code[, as amended by 1982 Cal.
Stats, ch. 497, § 23,] is repealed.
5128+ {a) Exeept as provided +n subdivisdens b}y {feds end {43 and
Seetions 5H13:5 and 51285 either spouse hes the menagoment and eentrel of

the eommunity persenel properiys whether asequired prier o oF on er after
Jenuary by 159757 with like absoeiute power of dispositions; ethev +hon
eestementary: as the spouse has of the separate estate of the apeuses

b3 & speuse may net make & gift of community persencl prepertyr or
dispose of community petconat preperty without a veiuwable eonsideratiensy
without the writdien eonsent of the other spouvser

te> A spouse may ned sells econvey; or ecncumber community persenal
propersy used as the famiiy dwellingy er the furniturey furaishingss oF
$ietings of the homey or the elething o* wearing epparel of the eother
spouse or mimer ehritdren whieh io eommunity persensl preperty; witheus
the weitten eonsert of the other speuser

t4) A spouse whe ic eperating or mamaging A busimess or an intereat
in a business whieh is community persensl preoperty has the sele menegemens
and eentrel of +he business a¥ interesér

{e} Each spouse shali met in good fatth with sespeet +o the other
gpeuse in the menssement and econtrel of the eemmunity properiys

Comment. The substance of subdivision {a) of former Sectiom 5125
is continued in Sections 5125.120 (either spouse has management and
control) and 5125,210 (power of disposition absolute).

The substance of subdivision (b) is continued in Section 5125.230(a)
(gifts). Subdivision (¢) is superseded by Sections 5125.240 {(disposi-
tion of family dwelling) and 5125.250 (encumbrance of household goods).

The substance of subdivision {(d) is continued in Section 5125.140

(community property business). The substance of subdivision (e) is
continued in Section 5125,130 (duty of good faith).
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§ 5125.110
38046

Civil Code §§ 5125.110-5125.299 (added)
SEC. 4. Chapter 4 (commencing with Section 5125.110) is added to
Title 8 of Part 5 of Division 4 of the Civil Code to read:

CHAPTER 4. MANAGEMENT AND CONTROL

Article 1. General Provisions

38451
§ 5125.110. Definitions

5125.110. TUnless the provision or context otherwise requires, as
used in this chapter:

(a) '"Disposition” means a transaction that affects property, in-
cluding a transfer, encumbrance, or lease of the property.

(b) "Management and control" includes disposition.

(c) "Property” means real and personal property and any interest
therein, including the interest of either spouse in the property.

Comment. Subdivision (a) of Section 5125.110 makes clear that the
term "disposition”™ is used in its broadest sense, and is not limited to
a sale of the property, Subdivision (b) 1s intended for drafting conve-

nience. Subdivision (c) reflects the fact that real and personal prop-
erty are treated the same in this chapter, except in special cases.

38455
§ 5125.120. Either spouse has management and control

5125.120. (a) Except as otherwise provided by statute, either
spouse has the management and control of the community property.

(b} This section applies to all community property, whether ac-
quired before or on or after January 1, 1975.

Comment. Section 5125.120 continues the substance of the first
portions of former Sectioms 5125(a) (personal property) and 5127 (real
property). This chapter contains exceptions to and limitatioms on the
rule of Section 5125,120. See also Section 5113.5 (management and
control of community property by trustee) and Fimancial Code Section 851
(management and control of community property bamk account by spouse in
whose name account stands). Exceptions and limltations may also be
found in a marital property agreement between the spouses.
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§ 5125.130
38456

§ 5125.130. Duty of good faith

5125.130, HNotwithstanding any other provisiom of this chapter,
each spouse shall act in good faith with respect to the other spouse in

the management and control of the community property.

Comment. Section 5125.130 continues the substance of former Sec-
tion 5125(e). Special provisions of this chapter relating to management
and control are subject to the overriding duty of good faith, See,

e.g., Section 5125,210 and Comment thereto (power of disposition abso~
lute); see also Section 5125.110(b) ("management and control™ includes
disposition). The duty of good faith arises out of the confidential
relationship of the spouses; it does not impose a standard of conduct

that would be applicable to a fiduclary in an Iinvestment context.

Section 5103 (confidential relationship); cf. Williams v. Williams, 14
Cal. App.3d 560, 92 Cal Rptr. 385 (1971) (dictum}; see also discussions

in Reppy, Retroactivity of the 1975 California Community Property Reforms,
48 §. Cal. L. Rev., 977, 1013~1022 (1975) and Comment, Toward True Equality:

Reforms in California's Community Property Law, 5 Golden Gate L. Rev,
407 (1975) (subjective rather than objective standard of good faith
would more appropriately fulfill legislative intent).

38457
§ 5125.140. Community property business

5125.140. A spouse who is operating or managing a business or an
interest in a business that is community property has the sole manage-
ment and control of the business or interest.

Comment. Section 5125.140 continues the substance of former Sec—

tion 5125{(d).

38458
§ 5125.150. Where spouse has conservator or lacks legal capacity

5125.150. Where one or both of the spouses either has a conser-
vator of the estate or lacks legal capacity to manage and control com-
munity property, the procedure for management and control of the commu-
nity property is that prescribed in Part 6 {commencing with Section
3000) of Division 4 of the Probate Code.

Comment. Section 5125,150 continues subdivision (a) of former
Section 5128. Subdivisions (b) and (c) of former Section 5128 were

elaborations of subdivision (a) and are not continued because they are
unnecessary. See Section 5125.110(b) ("management and control"” includes

disposition).
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§ 5125.210
38459

Article 2., Dispogition of Community Property

§ 5125.210. Power of disposition absolute

5125.210. {a) Subject to the limitations provided in this article,
a spouse has absolute power of disposition, other than testamentary, of
community property of which the spouse has management and control, and
may make a disposition of the property without the joinder or comsent of
the other spouse.

(b} The limitatioms provided in this article do not apply to a

dispesition of community property between the spouses,.

Comment. Subdivision (a) of Section 5125.210 continues the sub-
stance of the last portion of former Section 5125(a), which gave either
spouse absolute power of disposition of community personal property.
Subdivision (a) applies the same rule to community real property; this
supersedes former Section 5127, which required joinder of both spouses
for disposition of community real property. In addition to the specific
limitations on the power of disposition provided in this article, a
spouse is subject to the overriding requirement of good faith in the
management and contrcol of the community property. Section 5125.120,
For the power of testamentary disposition of community property, see
Probate Code Section 201,

Subdivision (b) is drawn from former Section 5127. The validity
and effect of a disposition between spouses 1s governed by law other
than this article, See, e.g., [Sections 5110.610-5110.650 (transmuta-
tioms)]. The limitations in this article may alsc be subject to a
marital property agreement.

38875

§ 5125.220, Person in whose name title stands must join

5125.220, (a) Each spouse in whose name record title or other
documentary evidence of title to community property stands must join in
a disposition of the property.

(b) If community real property stands of record in the name of one
but not both spouses, the spouse in whose name record title does not
stand may record a declaration of interest in the community real prop-
erty. The declaration shall be recorded in the county in which the
community real property is situated and shall be indexed in the index of
grantors and grantees, with the spouse in whose name the community real
property stands of record deemed to be the grantor and the spouse who
records the declaration deemed to be the grantee, A recorded declara-

tion of interest in community real property has the following incidents:
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§ 5125.230

(1} The spouse who records the declaration is a spouse in whose
name record title to community real property stands.

(2) The declaration has no evidentiary or other effect on the
interests of the spouses in the community real property.

{3) The declaration is not privileged and is subject to cancella-

tion by judicial decree.

Comment. Subdivision (a) of Section 5125.220 codifies practice
under former law. Subdivision (b} 1s intended to protect the interest
of a spouse in community real property by emabling the spouse to add his
or her name to the record title to the property. The declaration of
interest by the spouse necessitates joilnder of both spouses for a trans-
action affecting the property and otherwise serves as constructive
notice of title, but does not affect the interests of the spouses in the
property. An erroneous declaration 1s subject to removal by quiet title
action, action te remove cloud, or other judicial means. Nothing in
subdivision (b) limits the remedies of the other spouse for slander of
title or the ability of a spouse who records a declaration thereafter
voluntarily to renounce, quitclaim, or otherwise relinquish any interest
in the community real property. The manner of recording the declaration
is prescribed in Government Code Section 27322 and the fee for recording
is prescribed in Govermment Code Section 27361 et seq.

39380
§ 5125.230, Gifts
5125.230. (a) Except as provided in subdivision (b}, a spouse may

not make a gift of community property or make a disposition of the
property without a valuable consideration, without the written consent
of the other spouse.
(b) A spouse may make a gift of community personal property, or
make a disposition of the property without a valuable consideration,
without the written comsent of the other spouse, if the gift or disposition

is usual or moderate, taking into account the circumstances of the case.

Comment. Subdiwvision {(a) of Section 5125.230 continues the substance
of former Section 5125(b), which related to gifts of community personal
property. Subdivision (a) extends this rule to gifts of community real
property; this is consistent with former Section 5127 (both spouses must
join in conveyance of community real property).

Subdivision (b) is new. It is drawn from comparable provisions in
other jurisdictions and is consistent with the traditional community
property rule applicable in California prior to 1891. See, e.g., La.

Civ. Code Anmn. art. 2349 (usual or moderate gifts of value commensurate
with economlc status of spouses); Lord v. Hough, 43 Cal. 581 (1872)
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§ 5125.240

(manager spouse may without consent of the other make reasonable gifts
of community property). In making a determination after the death of
the donor spouse whether a gift is usual or moderate the court should
take into account such factors as amounts received by the other spouse
by will, succession, gift, or other disposition, including insurance
proceeds, joint tenancy, and inter vivos and testamentary trusts, and
any special or unique character of the community personal property
given.

40311
§ 5125.240, Disposition of family dwelling
5125.240. Both spouses must join in a disposition of the community

property family dwelling.

Comment. Section 5125,240 continues the substance of a portion of
former Sectlon 5125(c), which precluded disposition of the community
personal property family dwelling without the written consent of the
other spouse, Section 5125,240 extends this rule to the community real
property family dwelling; this is consistent with former Section 3127
(both spouses must join in disposition of community real property).

2178
§ 5125.250. Encumbrance of household goods

5125.250. Both spouses must join in the creation of a security
interest, other than a purchase money security interest, in the furniture,
furnishings or fittings of the home, or the clothing or wearing apparel
of the other spouse or minor childrem, that is community property.

Comment. Section 5125.250 supersedes former Sectiom 5125{c}.

Written consent is no longer required for a sale of community property
household furnishings and clothing.

2197
§ 5125.260. Avoilding and setting aside disposition

5125.260. (a) A disposition of community property made without the
joinder or consent of a spouse required by this article is woidable upon
order of the court in an action commenced by the spouse before the
earlier of the following times:

(1) One year after the spouse had notice of the disposition.

(2) Three years after the disposition was made.

(b} A court order pursuant to subdivision (a) made during marriage

shall set aside the disposition of community property as to the interests
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§ 5125.260

of both spouses. A court order pursuant to subdivision {(a) made after
termination of marriage by dissolution or legal separation or by death
shall set aside the disposition of community property as to the interest
of the spouse who did not join or consent and may, in the discretion of
the court, set aside the disposition as to the interests of both spouses.
The court order shall be made upon such terms and conditions as appear
equitable under the circumstances of the case, taking into account the
rights of all the parties,

{c) Nothing in this section affects any remedy a spouse may have
against the other spouse for a disposition of community property made

without the joinder or conmsent required by this article.

Comment. Subdivision (a) of Section 5125.260 makes clear that a
disposition in violation of the joinder and consent requirements of this
article is voidable rather than void. This codifies gemeral California
law and overrules the contrary case of Dynan v. Gallinatti, 87 Cal.
App.2d 553, 197 P.3d 391 (1948) (disposition void). Although subdivi-
sion (a) codifies the action to avoid a disposition, the action remains
equitable in nature and equitable defemses such as estoppel may still be
recognized. See, e.g., Mark v. Title Guarantee & Trust Co., 122 Cal.
App. 301, 9 P.2d 839 (1932). Subdivision {a) also imposes a statutory
limitation period on an action to avoid the disposition, drawn from
Section 5(g) of the Uniform Marital Property Act [July/August 1982
draft]. The limitation period is consistent with prior law. BSee former
Section 5127 (one year for action to avoid a disposition of real prop-
erty); Code Civ. Proc. § 338 (three years for recovery of personal
property).,

Subdivision (b) codifies general California law that a dispositiom
avoided during marriage must be set aside as to the interests of both
spouses, not just as to the interest of the non-joining or non-consent-
ing spouse. See Section 5125.110 ("property" includes interest of
either spouse); Britton v. Hammell, 4 Cal.2d 690, 52 P.2d 221 (1935)
(community real property); Lynn v. Hermanm, 72 Cal. App.2d 614, 165 P.2d
54 (1946) (gift); Mathews v. Hamburger, 36 Cal. App.2d 182, 57 P.2d 465
{1939) (personal property). This overrules Mitchell v. American Reserve
Ins. Co., 110 Cal. App.3d 220, 167 Cal. Rptr. 760 (1980) {(setting aside
disposition of non-joining spouse's interest in family home during
marriage). Where a disposition 1s set aside after termimation of mar-
riage by dissolution, separation, or death, the court will in the usual
case set aside the disposition only as to the non-joining or non-consent-
ing spouse so as to effectuate the disposition as to the interest of the
spouse who made the dispositiom. See, e.g., Pretzer v. Pretzer, 215
Cal. 659, 12 P.2d 429 (1932) (community real property after dissolu-
tion); Trimble v. Trimble, 219 Cal. 340, 26 P.2d 477 {1933) (community
real property after death); Ballinger v. Ballinger, 9 Cal.2d 330, 70
P.2d 629 (1937) (community persomal property after death); Gantner v.
Johnson, 274 Cal. App.2d 869, 79 Cal. Rptr. 381 (1969) (community real
and personal property after death). However, the statute does not
mandate this result and recovery of the whole property may be proper in
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a case, for example, where it is desirable to award property such as a
family home to the spouse who has custody of the children or as a pro-
bate homestead. TUnder subdivision {b) the court has discretion to
fashion an appropriate order, depending on the circumstances of the
case. The order may, for example, require restitution for the person to
whom the disposition was made, or provide for recovery of the value of
the property instead of the property.

Subdivision {c)} makes clear that this section does not provide the
exclusive remedy where a spouse has made 2 disposition of community
property without the joinder or consent of the other spouse. It may be
proper in a dissolution case, for example, simply to allow one spouse an
offset for the value of the property disposed of out of the share of the
other spouse.

969/043
§ 5125.299, Transitional provisions

5125.299, {a) This article applies to a dispositlon of community
property made on or after January 1, 1985, regardless whether the prop-
erty was acquired before, on, or after January 1, 1985.

(b) A disposition of community property made before January 1,
1985, is governed by the law applicable to the disposition immediately
before January 1, 1985, which is continued in effect for this purpose.

Comment. Section 5125.299 makes clear that enactment of this

article i1s not intended to validate or invalidate any disposition made
before its enactment; such a disposition is governed by former law,

27939

Civil Code § 5127 (repealed)
SEC. 5. Section 5127 of the Civil Code is repealed.

5127+ Exeept as provided in Seetdens 5113+5 and 51287 etther
aspeuse has the menagement and contrel of the communtey r¥eal prepertysy
whether aeguired prier te of on or after Jenusry Iz 10755 but beth
apouses either persenaliy or by duly autherired agent; must joinm in
exeeuting any instrument by which such eommunity reat property or any
inteprent thevein i leosed £o¥ a lomrper peried than ene year oF is
seld; comveyed; or encumbereds provideds; hewevery that nething herein
contained shall be constiued to apply to a lease, merigagd, CORVEYANCEy
or transfer of reel property or of amy interest in real preperty between
Rusband asnd wifed provided; alse; hewever; that the sele leases eentraety
mortgage or deed eof the husband: holding ehe reeeord title te community
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reat propertys te a lesseer purehaser; orf encumbrencer; in peed fatth
witheut knewledge of the marriege relatieony shatl be presumed 4o be
valid if exesuted prier +o Januwary Iy 1075y and the sele lease; eontraety
mertsases or deed of either spouses hoiding the zeeord title e ecommuaity
real prepesty to o lessee; purchasers; or encumbrance¥; in geed fetth
without hknowledse of she marriase welatieny shaiti be presumed te be
vatid if exceured on er after Jaawary i1y 1075: Ne aetien o aveid any
inosrument menmtiened in this secetieny affeeting any property standing of
recerd in the name of etther spouvse atenes; exeented by the spouse atone;
shatl be commeneed after the ewpiration of one year from the £iling for
reeord of suel imstrument in the reeorderls offiece in the eeunty ian
whiekh the land ie eituste; and no netien +e aveid any imstrument mentioned
in this seetriony atfeeting any property standing of seeowrd in the name
of 4+he husband alene; which was exeeuted by ihe husband aleme and filed
for secord prier to the time this ser takes effeet; in the seceerdenrls
effice 4m the eounty in whieh the land is situste; shali be ecommenced
after the ewpiration of one year frem the date on whiek *his aet teles
effeetr

Comment. The substance of the first portion of former Section 5127
is continued in Section 5125.120 (either spouse has management and
control). The remainder is superseded by Sections 5125.220 (person in

whose name title stands must join), 5125.230 (gifts), and 5125.240 (dis-
position of family dwelling}.

2346 N/Z
Civil Code § 5128 (repealed)
SEC. 6. Section 5128 of the Civil Code is repealed.

5128r ¢a) Where eme or both of the spouses either has e eenservater
of the estnte or lachs legal eapacity to menage and eont¥ol eommuntiy
prepertyr the precedure £or management and eentrei {whiech ineiwdes dio-
position) of the community propesty o thaet presesibed in Part 6 (eemmen-
eing with Geetien 3000} of Bivioden & of the Prebate Gede.

{b) Wheze ona or both spouses aithaer has a conseruater of the
estate oF taeckhs lepal eapaeity to give conment te a gift of ecommunity
personal preperty or & dicpesitien of eommunity persensal preperty witheut
a valuable considesatien a3 vequired by EBeection 5125 eo¥ to e saley
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eonveyancer or enacumbrance of commumity pewsenal preperey for which o
eonsent is seguired by Seetieon 5i25; Lhe procedure for swelk pifss diopesi-
tiens sale; eenveysnee; 6¥ encumprance is tha: presexibed £n Bawe 6
feommeneing with Seetien 3000) of Bivioien &4 ef she Prebete Goder

£} Where eme or boih spouses either hes & eonservater of ihe
earate or iaecks lepal eapaetty 2o join iR exeenting & ieaser; sales
conveyanees or encumbeance of community meat preperty oF ARy Interest
therein as vequired by Beetion 5i27; the preeedure for such lease; sales
eonveyanees or encumbranee i3 thet preseribed in pard ¢ Ccommeneing with
Beetrion 3066> of Bivinden & af the Puchate Goder

Comment. Subdivision (a)} of former Section 5128 is continued in
Section 5125.150 (where spouse has conservator or lacks capacity). Sub-

divisions {b) and (c) were elaborations of subdivision (a) and are not
continuved hecause they are unnecessary.,

368/239
Corporations Code § 420 (amended)

SEC. 7. Section 420 of the Corporations Code is amended to read:

420. Neither a domestic nor foreign corporation nor its tramnsfer
agent or registrar is liable:

(a) For transferring or causing to be transferred on the books of
the corporation to the surviving joint tenant or tenants any share or
shares or other securities issued to two or more persons in joint
tenancy, whether or not the transfer Is made with actual or constructive
knowledge of the existence of any understanding, agreement, conditiom or
evidence that the shares or securities were held other than in joint
tenancy or of a breach of trust by any joint tenant.

(b) To a minor or incompetent person in whose name shares or other
securities are of record on its books or to any transferee of or trans-
feror to either for transferring the shares or other securities on its
books at the instance of or to the minor or incompetent or for the
recognition of or dealing with the minor or incompetent as a shareholder
or security holder, whether or not the corporation, transfer agent or
registrar had notice, actual or constructive, of the nonage or incompe-
tency, unless a guardian or conservator of the property of the minor or
incompetent has been appointed and the corporation, tramsfer agent or

registrar has received written notice thereof.
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(¢) To any married person or to any transferee of such person for
transferring shares or other sucurities on its books at the instance of
the person in whose name they are registered, without the signature of
such person's spouse and regardless of whether the registration indi-
cates that the shares or other securities are community property, in the
game manner as if such person were ummartied.

(d) For transferring or causing to be transferred on the books of
the corporation shares or other securities pursuant to a judgment or
order of a court which has been set aside, modified or reversed unless,
prior to the registration of the tramsfer on the books of the corpora-
tion, written notice is served upon the coproration or its transfer
agent in the manner provided by law for the service of a summons in a
civil action, stating that an appeal or other further court proceeding
has been or is to be taken from or with regard to such judgment or
order. After the service of such notice neither the corporation nor its
transfer agent has any duty to register the requested transfer until the
corporation or its transfer agent has received a certificate of the
county clerk of the county in which the judgment or order was entered or
made, showing that the judgment or order has become final.

(e} The provisions of the California Commercial Code shall not
affect the limitations of 1iability set forth in this section. £eetien
5+25 Chapter 4 {commencing with Seciton 5125.110) of Title 8 of Part 5

of Division 4 of the Civil Code shall be subject to the provisions of
this section and shall not be construed to prevent tramsfers, or result
in liability to the corporation, transfer agent or registrar permitting

or effecting transfers, which comply with this sectiom.

Comment. Section 420 is amended to correct a section reference.

2347

Prob. Code § 3071 (amended)
SEC. 8. Section 3071 of the Probate Code[, as amended by 1982 Cal.

Stats. ch. 497, § 157,] is amended to read:

3071, {a) In case of a transaction for which the joinder or con-
sent of beth speuwses a spouse is required by feetion 5125 e» Hi24
Article 2 (commencing with Section 5125.210) of Chapter 4 of Title 8 of
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or both spouses lacks legal capacity for the transaction, the require-~
ment of jeinder or consent shall be satisfied as provided in this sec-
tion,

(b} Where one spouse has legal capaclty for the transaction and the
other spouse has a conservator, the requirement of joinder or comsent is
satisfied if both of the following are obtained:

(1) The joinder or consent of the spouse having legal capacity.

(2) The joinder or consent of the conservator of the other spouse
given in compliance with Section 3072.

{c) Where both spouses have conservators, the joilnder or conmsent
requirement is satisfied by the joinder or comsent of each such conser-
vator given in compliance with Section 3072.

{(d) In any case, the requirement of joinder or consent is satisfied
if the transaction is authorized by an order of court obtained in a

proceeding pursuant to Chapter 3 (commencing with Sectiom 3100).

Comment. Section 3071 is amended to correct section references.

2348
Prob. Code § 3072 (amended)
SEC. 9. Section 3072 of the Probate Code is amended to read:

3072, (a) Except as provided in subdivision (b), a conservator may
join in or consent to a transaction under Section 3071 only after author-
ization by either of the following:

(1) An order of the court obtained in the conservatorship pro-
ceeding upon a petition filed pursuant to Section 2403 or under Article
7 (commencing with Section 2540) or 10 (commencing with Section 2580) of
Chapter 6 of Part 4.

(2) An order of the court made in a proceeding pursuant to Chapter
3 (commencing with Section 3100).

{b) A conservator may eemsent join without court authorizationm +te

a sake; eenveyanee; of eneumbpranee of in the creation of a security

interest in community personal property requiring eemsent under aubdivisien

{e) of Seetieom 5325 joinder under Sectiom 5125.220 of the Civil Code if

the conservator could sell or transfer such property under Sectiom 2345
without court authorization if the property were a part of the conserva-

torship estate.
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Comment. Section 3072 is amended to correct a section reference,

2349
Prob. Code § 3073 (amended)
SEC. 10. Section 3073 of the Probate Code[, as amended by 1982
Cal. Stats. ch. 497, § 158,] is amended to read:

3073. (a) The joinder or consent under Section 3071 of a spouse
having legal capacity shall be in such manner as complies with Seetien
5325 ew 5127 Article 2 (commencing with Sectiom 5125.210) of Chapter 4
of Title 8 of Part S5 of Division 4 of the Civil Code or other statute

that applies to the transaction.

(b) The joinder or consent under Sectiom 3071 of a conservator
shall be in the same manner as a spouse would join in or comsent to the
transaction under the statute that applies to the transaction except
that the joinder or comsent shall be executed by the comservator and
shall refer to the court order, if one is required, authorizing the

conservator to join in or consent to the transaction.

Comment. Section 3073 is amended to correct section references,
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